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In this post-divorce proceeding, the trial court
nodi fied the parties’ 1994 divorce judgnent by awarding WIIiam
Ross Allen Britton (“Father”) custody of Cody Allen Britton (DOB
June 21, 1991) and Mariah Cheyenne Britton (DOB: January 27,
1993). The divorce judgnent had placed the children’ s custody
with Penny Jean Britton (“Mther”) based upon the parties’
marital dissolution agreenent. Mbdther appeal ed the nodification
order, contending that there had not been a change in
circunstances since the divorce such as to warrant a change of

cust ody.

Since this is a non-jury case, we nust decide if the
evi dence preponderates against the trial court’s decision to
change custody. Rule 13(d), T.R A P. See also Hass v. Knighton,

676 S.W2d 554, 555 (Tenn. 1984).

Father’s petition to change custody addressed itself to
the trial court’s wide and sound discretion. Brumt v. Brumt,
948 S. W2d 739, 740 (Tenn. App. 1997). “[We will not tanper with
that discretion unless the facts denonstrate that the trier of

fact has abused his or her discretion.” 1d.

In order to justify a change of custody, the trial
court nmust find a material change in circunstances such “that the
wel fare of the child requires a change of custody.” Giffin v.
Stone, 834 S.W2d 300, 301-02 (Tenn.App. 1992). The best
interest of the child is the paranount consideration. Brumt at

740.



Father’s petition is based primarily on Mdther’s
relationship wth her boyfriend, Mchael Dunn. There is
uncontradi cted evidence that the police were called to Mother’s
resi dence on two separate occasions to investigate an all eged
donestic dispute involving Mother and M. Dunn. The latter two
i ndividual s testified that on each occasion they were arguing
| oudly, and nothing nore. M. Dunn, in alluding to the first
i ncident, which occurred a “year or so” before the change of
custody hearing, said that they “got a little loud.” He blanmed
the later June 23, 1997, incident on a “discussion that got out
of hand.” Both he and Modt her acknow edged that he grabbed her in
sone fashion on this second occasion, but both denied that he

struck her then or at any other tine.

The evidence is clear that the June 23, 1997, incident
pronpted Mdther’s son, Cody, who was hone at the tine, to run to
a nei ghbor’s house for help. That neighbor called 911, resulting
in the visit by the police. There is also proof that on the
Monday followi ng the |ast incident, when Mdther went to pick up
her children follow ng their weekend visitation wth Father, Cody

was “terrified” at the thought of going hone with his nother.

Father’s present wife testified that she had observed
Mot her with black eyes on three separate occasions® -- one being
when Mdther tried to pick up the children shortly follow ng the

June 23, 1997, incident. She testified, with respect to one of

Mot her and M. Dunn each testified that Mother had suffered a bl ack eye
in a “dune buggy” accident. They denied that M. Dunn had ever caused Mot her
to have a bl ack eye.



t he other black eyes, that Mdther had indicated that “ne and M ke

got into a fight.”

The credibility of the witnesses was very nuch at issue
in this case. The trial court had to decide which of the
wi tnesses were credi ble, and which were not. He resolved these
matters in favor of a finding that Mother’s relationship with M.
Dunn was a change in circunstances that warranted a change of
custody. The issue of credibility is primarily for the trial
court. Tennessee Valley Kaolin Corp. v. Perry, 526 S. W 2d 488,
490 (Tenn. App. 1974). The facts believed by the trial court
showed a propensity toward verbal and physical violence in
Mother’s relationship with M. Dunn, and a resulting adverse

effect on Cody, if not his younger sister.

In view of the trial court’s explicit and inplicit
credibility determ nations, we cannot say that the evidence
preponderates against the trial court’s judgnent changi ng
custody. It results that the judgnent is affirnmed with costs on
appeal taxed to the appellant. This case is remanded for
enforcement of the judgnment and collection of costs assessed

bel ow, all pursuant to applicable | aw
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